position is not  the only safety concern  during car dropping*     Keeping
the  cars  under  control  and dropping at a  safe rate of  speed,   to  name  two
obvious  factors,   are  equally  important.     We  therefore  also  urge  the
Secretary  either  to  rewrite the "9-41 series" or adopt  supplemental
regulations  in order  to  identify the other major aspects  of  safe  car
dropping  in addition to  safe position.

Turning to   the specific  issues  in  this  case,   our   interpretation
distills  the  liability problem into  a question of whether,   under  the
circumstances present  at  the Jack Plant  on August 10,   was  the  lead  front
brake platform an unsafe position for Brown to  have  occupied?   5/

III.

We  first  consider whether it  can ever be said  that   the  front  end
brake platform  is  an unsafe position  for  car droppers.     As  we have
already  suggested,   car dropping does not   lend  itself   to  per  se  safety
rules:  what  is  safe at one  time or place may be unsafe  at  another.
However,  we affirm the judge  insofar as he held   that   front   end  riding
may be unsafe.     The common sense of  this  view is  obvious:   given  the
enormous weights  of loaded railroad cars,   a  serious   collision is  likely
to be fatal to  a dropper riding  in  the exposed   front   position.     More-
over,  Lone Star has presented no argument  inconsistent with  this  approach.
This  principle,   however,   has  reasonable  limits.     For  example,   where   the
collision  danger   is  remote,   such riding may  be   safe.      In  short,   under
this  approach,   the  safety of  front   end riding appropriately depends   on
the  relevant variables.

The  essence  of  the judge's decision  is  a determination  that   on
August 10  the  front brake platform was  an unsafe position  for Brown
because of  the  unique configuration of human and   technological variables
affecting  safe  riding position at   the Jack Plant.     The judge  expressly
focused on three conditions affecting safe position,   and his  decision
implies a   fourth.

First,  he  found   that at the Jack Plant   there was   a history  of  care-
lessness   in keeping drawheads open  during dropping,   and  that  as   a  result
miscouplings and "bouncing-back"  collisions were  fairly  common  occurrences
The  facts of  this case appear  to  illustrate   this   carelessness.     As  noted
above,   the lead drawhead may well  have been closed by  the pushing vehicle
during the  initial push back up  the track to  the  alternate loading  site,
a not uncommon occurrence when a drawhead was  directly pushed.     Despite
that  possibility,   it   appears  that  prior  to  the  drop,   no one  checked
to  see whether,   in fact,   the  drawhead had been  closed  during  the  initial
push.     Lone Star does not deny this history of  carelessness  and,   indeed,
concedes  that   the "vagaries of  employee  conduct" may be  taken   into
account   in determining whether riding in  a  given position  is   safe.
Br.   11.     We agree with Lone Star  that human  performance  factors  are  as
relevant  to  safety analysis as  technological ones.     On  this  point,   we
believe  the judge was  correct   insofar as  he   found that  this   "human
factor" created  at  least  some risk of front   end collision  through mis-
coupling.

5/      There  is no  dispute in this  case that  Brown was  an   "authorized
person" within the meaning of  section 56.9-41   (2  FMSHRG  at   3447)   and
that normal brake platforms  are  safe positions   in general.

2531be  pointless.
